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NATIVE VEGETATION CLEARING 

Grievance 

DR G.G. JACOBS (Eyre) [9.58 am]: I take this opportunity to grieve to the Minister for Environment about 
vegetation on freehold land, and offset irregularities. I recognise that the minister has made some changes in 
regulations related to those irregularities, but we need to go a lot further. 

I will share with members the story of a farmer who acquired the neighbour’s 1 000 acres—404 hectares. After 
acquiring that land by freehold, he wanted to do some clearing. A question was raised about a previous clearing 
of the land, but the timing of that clearing was not determined. It was deemed that the land would again be 
classified as pristine native vegetation, and that a clearing permit would be necessary. The process of obtaining 
a clearing permit went on for over two years. There was a litany of communication between the Department of 
Environment Regulation and the farmer on the regulations and requirements under clearing principles; I suggest 
that some of the clearing principles in paragraphs (a) to (f) are in fact non-clearing principles. They include 
restrictions on clearing rare flora, threatened communities, remnant vegetation, wetlands, waterways and high 
biological diversity and habitat flora. I recognise that when those restrictions are valid, consideration should be 
given. 

After two years of this process, going backwards and forwards, with most of the information being provided by 
the landholder, it was deemed that of the 404 hectares—which, in the landholders’ words, had been cut down to 
33 hectares—all 33 hectares was deemed significant under the habitat flora clearing principle as a significant 
Carnaby’s cockatoo–dependent region. Two options were available after that, and I have to say that often the 
proposal is one whereby the proponents provide all the information. If I had any criticism, I would suggest that 
often the Department of Environment Regulation does not do its due diligence and gets the landholder to do an 
enormous amount of work. As I said, 404 hectares was pared down to 33 hectares, and flora habitat and 
inundation considerations were taken into account. I hope that the minister can reassure the house about the 
criminality in this process and the running of kangaroo courts on supposed breaches of clearing permits that 
I have seen occur in many areas throughout Western Australia. It is important that landholders not be seen as 
guilty until proven innocent but are in fact innocent until proven guilty. 

The offset arrangements communicated to this farmer who had acquired his next door neighbour’s land by 
freehold, of which 404 hectares were pared down to 33 hectares of Carnaby’s cockatoo habitat, presented two 
options. One was to place a conservation covenant over 167.5 hectares of the property. The other option, 
according to an email sent to the farmer, stated — 

A monetary contribution of $103,850 would be required to offset the impacts to environmental values 
resulting from your application to clear being approved. 

I believe this formula has very little science and validity. The 33 hectares has been multiplied by a factor of five 
to establish a conservation covenant so that of the 404 hectares, 167 hectares would be under a conservation 
covenant in perpetuity and would never be cleared. The monetary contribution for the 33 hectares would then be 
167.5 hectares, and that was multiplied by the $620 per hectare deemed to be the market rate of land in the 
region. Therefore, in this offset arrangement, the landowner was required to come up with $103 850. I believe 
that the formula is not clear. It cannot be questioned and there is no appeals process. People should be able to 
appeal. I understand that there is the Office of the Appeals Convenor, but the farming industry does not believe 
that the Appeals Convenor is truly independent, so provision really needs to be made for some sort of appeals 
process through the State Administrative Tribunal. 

MR A.P. JACOB (Ocean Reef — Minister for Environment) [10.05 am]: I thank the member for Eyre for 
providing some notice of his grievance that relates to three native vegetation clearing matters. I do not know the 
specifics of the property he has referred to, but he has raised three matters that come under the 
Environmental Protection Act 1986; namely, criminal aspects of investigations, the validity of monetary 
contributions as offsets, and the independence of the appeals process. Section 61C of the 
Environmental Protection Act makes it an offence to clear native vegetation without a clearing permit unless the 
clearing is of a kind set out in schedule 6 of the act or is for the purposes prescribed within the 
Environmental Protection (Clearing of Native Vegetation) Regulations 2004 and not within an environmentally 
sensitive area, as the member knows. In December 2013 some changes were made to increase the previous 
10-year limit to 20 years, and also the total area allowed to be cleared without a permit per financial year per 
property for that prescribed limited clearing was increased from one hectare to five hectares. 

Dealing specifically with the criminality aspect of investigations, the unauthorised clearing of native vegetation 
is an offence under the Environmental Protection Act. Also, the alleged unlawful clearing is investigated by the 
Department of Environment Regulation. Investigations into alleged offences use contemporary methods based 
on the powers contained within the Environmental Protection Act and requirements of the Criminal Procedure 
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Act and the Evidence Act 1906, and precedents set by the court that guide how admissible evidence is to be 
collected and presented. Investigations are formally conducted by authorised officers and are aimed at 
establishing the facts through the identification of relevant and admissible evidence. For a matter to progress to 
a sanction, including a prosecution, a prima facie case must first be established and the sanction must be in the 
public interest. 

Non-criminal regulatory actions are currently available under section 70 of the Environmental Protection Act. 
These actions allow that when unlawful clearing has occurred on land, a vegetation conservation notice may be 
given to the owner or occupier of the land, which requires them to take specified measures to repair damage 
caused by the clearing and also to re-establish and maintain native vegetation in the affected areas. That is 
certainly my preferred approach, where possible, both as a deterrent and for an environmental outcome. 

Dr G.G. Jacobs: But you must avoid the kangaroo court situation where people are called before and asked in 
fact to bring a lawyer. I mean, this is totally ultra vires and is outside the law. 

Mr A.P. JACOB: I agree, member, and, as I flagged, we are looking at amendments to the 
Environmental Protection Act. In any event, I think the environmental outcome from pursuing vegetation 
conservation notices is better anyway, because we get the environmental outcome and I suspect that it acts as 
a better deterrent in the first instance. 

Going to the independence of the appeals process, since becoming Minister for Environment I have had the 
benefit of considering a range of appeals under the Environmental Protection Act. My observations are that the 
current appeals process provides a fair, accessible, transparent and also effective review mechanism. Appeals are 
investigated on my behalf by the Office of the Appeals Convenor under a statutory provision established under 
the act. There is also capacity under the act—indeed, it is common practice—for the Appeals Convenor to seek 
technical guidance from experts as required, as well as the option of appointing in some instances a dedicated 
appeals committee, which happens from time to time. Bear in mind that the Appeals Convenor is not the 
decision-maker in the appeals process, the minister is. I think that is the most appropriate place for that discretion 
to sit because the environment portfolio inevitably has a range of discretionary decisions. Wherever possible 
discretionary decisions should be made by an elected member so that that elected member is accountable to the 
electorate for those decisions; however, the Appeals Convenor will prepare a report and make recommendations 
to the minister and seek advice from relevant agencies. They also meet with appellants, applicants and any other 
party for whom it is deemed necessary to pursue further information along the way for their investigation. I am 
happy to take an interjection. 

Dr G.G. Jacobs: It is not seen by the farming community that the Appeals Convenor is at sufficient arm’s length 
to the EPA and the department of environment in the process. 
Mr A.P. JACOB: It is at very arm’s length. Remember, that is the minister’s decision-making point following 
the Appeals Convenor’s action. Until then, a clearing permit refusal or acceptance is granted by the 
Department of Environment Regulation; from that point it does not come to the minister at all. The Office of the 
Appeals Convenor is simply the conduit by which these matters come to the minister of the day for the final 
decision. I think that is by far the best system to pursue appeals because, particularly with the environment, it 
inevitably comes down to a discretionary decision. I will argue this with anybody in the farming community: the 
best person to hold that discretionary decision-making power is someone who is an elected member under our 
system—the minister. That is why we have ministers and why that process exists. The only point at which 
a ministerial decision comes into play is under part IV and part V of the Environmental Protection Act, following 
that appeals process. The Office of the Appeals Convenor is essentially a conduit to bring the matter through to 
the Minister for Environment. 
I move to environmental offsets. An environmental offset may be required if significant residual impacts remain 
after all practical actions have been taken to avoid, minimise and mitigate environmental impacts. The state 
government released its environmental offset policy in 2011, which provided an overarching framework for 
environmental offsets in Western Australia and also its “WA Environmental offsets Guidelines 2014”, which 
now outlines the respective roles and responsibilities of agencies, applicants and also statutory bodies. The 
Environmental Protection Act allows for conditions to be attached to a clearing permit, which would require the 
permit holder to establish and maintain vegetation on land, other than land cleared under the permit, and, 
alternatively, as the member outlined, to provide a funding mechanism, which is usually the least preferred 
option. 
Dr G.G. Jacobs: You’re asking the farmer to buy back his land a second time! 
Mr A.P. JACOB: The offset process is well-established. The offset provides an opportunity to pursue and 
develop an outcome that otherwise may not be achievable, making sure that the environmental outcome is 
provided at the same time.  
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